Equality and Non- Discrimination 
Background 

Equality and non- discrimination are now important issues for associations and clubs. The relevant law is included within the Equality Act 2010 (“the Act”) which replaces earlier anti-discrimination laws within a single statute. This note sets out a summary only of some of the more important provisions.
Part 7 of the Act is specifically focussed on associations (including unincorporated clubs) which for the purposes of the Act are associations having 25 or more members and where admission to membership is regulated by the association's rules and involves a process of selection.
The Protected Characteristics

The Act makes it illegal to discriminate by reference to certain protected characteristics which for clubs and associations in the context of providing services to members are:
· disability (by reference to a long term physical or mental impairment);
· gender re-assignment;
· pregnancy and maternity; 

· race (whether by nationality, ethnicity or colour); 

· religion or belief; 

· sex; 

· sexual orientation;
· age; and  
· marriage and civil partnership.
Prohibited Discrimination, Harassment or Victimization
In summary, by section 101 of the Act a club must not E+W+Sdiscriminate, harass or victimize in any of:

· the arrangements it makes for deciding who to admit to membership;  
· the terms of membership; 
· changes to  terms of membership; 
· the way it provides  or refuses access to a benefit, facility or service;  or

· by any other detrimental treatment. 
This applies to dealings with members, affiliated members and potential members.
Both direct discrimination and indirect discrimination are prohibited.
A commonly cited example of direct discrimination is of a golf club which allows one sex to play only on certain days of the week. Discrimination can also apply where the discrimination is not directly related to the person affected, for example discrimination against a parent because it was considered that their responsibilities to a disabled child could prove problematic for the association.
Indirect discrimination might be excused if it can be justified by being shown to be a proportionate means of achieving a legitimate aim. However, this may involve a difficult judgement and so the aim generally should be to avoid any form of discrimination.
“Harassment” for the purpose of the Act is engaging in any unwanted conduct related to a relevant protected characteristic, where such conduct has the purpose or effect of violating the recipient's dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for the recipient. It includes sexual harassment. 
“Victimisation” for the purpose of the Act is treating a person detrimentally essentially because the person has brought proceedings or (other than in bad faith) made an accusation of or given evidence alleging breach of the Act.
Similar provisions apply to prohibit such discriminatory treatment or behaviours in relation to guests of members.
To avoid the risk of claims arising from the actions of individuals acting as employees or agents of a club, the club should ensure that such all such persons are trained in and required to comply with the relevant law. 
Of course, clubs like other employers are prohibited also under the Act from discriminating in relation to their employees. Discrimination in the context of employment is a separate issue which is not covered by this note.
Exceptions to Prohibitions in the Act
There are some exceptions to the prohibitions contained in the Act.
In relation to the prohibition on age discrimination, there are exceptions  for or relevant to clubs and associations provided under the Equality Act 2010 (Age Exceptions) Order 2012 to allow them, for example, to give concessions or discounts based on age or to hold age restricted sport competitions, for example,  under 18s ruby competitions.

It may also be lawful for a club in providing its services to operate policies or practices which would otherwise constitute age discrimination if this can be shown to be “objectively justified” 
Showing “objective justification” means that the club would have to demonstrate that the discrimination in question was in fact a proportionate means of achieving a legitimate aim – or in other words that there was a good or very good reason. Clubs are advised not to rely on this provision without taking specific advice on the lawfulness of any proposed action which might be alleged to be discriminatory. 
There is also an exclusion in Schedule 16 of the Act in relation to pregnant women whereby it is not discriminatory to set terms intended to remove or reduce a risk to a woman’s health or safety where the association reasonably believes that admitting her to membership on terms which do not include those terms would create a risk to her health or safety.
There is also a limited exclusion in section 158 for positive action which applies where it is reasonably thought that persons who share a protected characteristic suffer a disadvantage and have needs that are different from the needs of persons who do not share it or where participation in an activity by persons who share the protected characteristic is disproportionately low.  In such cases the Act permits  proportionate means of achieving the aim of enabling or encouraging  those in question  to overcome or minimise the disadvantage, meeting  their needs, or enabling or encouraging them to participate in the activity. It would be prudent to take further advice before contemplating relying on this exclusion.
There is an ostensibly rather unusual caveat for associations in section 103(2) of the Act to the effect that the prohibition in relation to harassment  does not apply in relation to the protected characteristics of  religion or belief or sexual orientation. 
The reason for this is that under schedule 16 of the Act an association is permitted to restrict its membership to persons sharing a protected characteristic provided that the protected characteristic is not exclusively determined by reference to colour and provided that the club does not discriminate against them because of other protected characteristics. In such a case, a person of a different religion or orientation could be offended by being excluded on the grounds of their religion or orientation, but since the otherwise discriminatory restriction in this situation would be permitted, the linked harassment offence does not apply.  
Examples (based on Government Equalities Guidance)
It is lawful to have a club for men only, for gay people only, for French people only, or for deaf people only, 

A gay club could not discriminate against a gay man on the grounds of his colour or religion. A club for the deaf would be entitled to refuse admission to a person with different disability (e.g. blindness) provided he was not deaf.
With regard to age discrimination, the effect of the schedule 16 exclusion is that it remains permissible to operate clubs for those under or over a certain age. The permitted examples identified in the Government Equalities Office Guide for Private Clubs and Associations in relation to the ban on age discrimination are clubs for “under 20s” and “pensioners’ clubs”.
Duty to make Adjustments for Disability
The Act imposes a duty on clubs to make adjustments to alleviate disadvantages caused by disability.
Section 20 of the Act sets out the requirements of the duty which arises under the Act to make reasonable adjustments where a disabled person is put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled.   
Where the disadvantage in question arises in connection with a provision, criterion or practice or a physical feature of the association, the association is required to take such steps as it is reasonable to have to take to avoid the disadvantage.  Where it would arise but for the provision of an auxiliary aid, the association is required to take such steps as it is reasonable to have to take to provide the auxiliary aid. 
In relation to a physical feature (which is broadly defined in the Act) the adjustment could include removing, altering, or providing a reasonable means of avoiding the feature in question. 
The first question to consider is whether in connection with the club, a disabled person is placed at a substantial disadvantage. “Substantial” means more than minor or trivial and since the duty applies to all different forms of disabilities, the duty has potentially wide application. 
A club should consider what steps it could reasonably take to avoid anticipated disadvantages and take such steps accordingly. If there is a straightforward and inexpensive means of removing the disadvantage then the club would be expected to take the steps involved. 

Where, for example,  the requirement relates to the provision of information, the steps which it is reasonable for the association  to have to take include steps for ensuring that in the circumstances concerned the information is provided in an accessible format. This includes the content of websites.
However, the club is only required to make reasonable adjustments and so where the steps required to remove the disadvantage are more difficult or expensive, the cost and the club’s resources and size are relevant factors which it is entitled to take into account.

An association who is under a duty to make reasonable adjustments is not entitled to require a disabled person to pay any costs of complying with the duty. 

Further examples and advice are available from the website of the Equality and Human Rights Commission.
Disclaimer
This note has been prepared for the general guidance of AIVC Clubs only. It offers a general summary only of the issues discussed and is not intended to be relied upon as legal advice. 
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